Attorney Docket No.: Of 0-2000- ! 07-0 ! 



IN HIE ( MEED STATES P Vf EN Y WD IH VDEM \RKOIEICE 
In re the Application of: 

Sashikanth Chandrasekaran ct a! 
SenalNo u>) $72^)1 
Filed \Ln >1 2001 

I oi METHOD \M> MFC U WiS\l i-OR 
PR1 DidlNC DMA TON i Lids \ND 
GbNtR \ TINO \ LOAD DIS1 RTBV i ION 
PI AN IN AMI I II-NODLSVSn-M 

notice or appeu & 

REOt ESI FOR PRK-APPFAi, BRIEF < ON TERENCE 

Mail Stop AF 
Commissioner tor Patents 

P.O. Box 1450 
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Dear Sir: 

In i espouse to the Vhisois \ouou maded febuiaiN P 2010, \pphoauE hereru submits a 
Notice ot Appeal pursuant to 3 7 C F R s> 43 Uiat and lespcetfulk request tot a pie-appeal bnef 
conference. 

Claims !-° 11 ami i *-<Sft stand tejeued umlei ^I'SC ^ 102(e) as allegedh being 
anticipated bs I S Patent No (\6'>K067 ^Dine) 

A Ding does not disclose ot suuuesi <'\e<. utt'i^ a u o/klOttJ ft? *>/ on it siu^K ftoJc before u ts 
sciiit to a phtiabu of nodes foi iUxw/o*/ \i e again) 

Claim 1 ret. lies executing the m>//iWc/ on a single node bcfoie 'hi.' uorhuuJ (i e , the 
same woiklnad executed on the sfnyie node) a \cm to a pltaahh <>f ///><?o jot cm\mu>}} 
i f-mphasis Added) Claims. 14 *2-i<\40 and 54 icuie smulat limitations Accoidmg to the 
Oi ike \ctuui column 6 lines 14-32 of Dmc ailegedk disUose the above limitations However, 
the cited passage of Dmg actually describes an enteipua- management s\stem 1^0 foi 
monsfoung aiKiK/inu and managing resolute usage on * hetemgetieoiis computer ^\ stems 15o 
actoss the enteiptrse 1 00 <c6 2- 1-2") \s described m Ding, the computer programs for the 
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emeiptsse management s\stem I SsO itself max be execute J on 'oik- or moie computet systems' 
no 14-18) Since Ding spccslkalK describes {hat Ihc computei piogiams km the entctpiisc- 
management Astern 180 be either tun on etthet " one <</ mote computet s> stems 1 (t e in the 
aitetnamtO, to the extent that the computer pi ogi urns in Dma is analogized as the claimed 
workload Dmg cieai K does not disclose oi -.uggest executing the workload otKe at a single 
node, before tt is sent to a plmalm of node-* tbi execution again fheie is nothing in Dins that 
discloses oi suggests that after the computei piogtaim loj the entetpnsc management ssstem ISO 
ate executed it! a single node me Mine computei piogtams art sent to a plurality uf nodes foi 
execution, again. 

AeCoidiiK' to the \d\ tsorx Action, the claims do not descnbe that the woikload is to be 
executed once and then sent to the piuwiiux of nodes fot execution again Applicant tespe-cttuUy 
disagiees The claims cleaih tecite c\<\ ulw<> the woikload on a single node befoie the wot k load 
is sent to a plurahtv of nodes for ere < uuon 1 e . aaa in (fcmphasis Added) \s discussed Dmg 
does not disclose oi suggest these limitations suite Ding specifically jcqunes the piogiam be 
executed euhei on one o> nunc computei s\ stems i not once at a in>t node, and then it is 
ttansnutted to <i plmahtv o{ nodes lot execution again) Tot at least the fotegomg reasons. 
Applicants submit that the puma facie case of the ^ 102 reieetion has not been established, and 
icqnest that the ^ 102 i ejection he withdraw n 

B Pint: does not disclose oi stmgest uacma the execution of the woikSoad to identify a 
potential data conflict that cumpnscs a potential conflict in the data 

Claim 1 ak-o lecitcv tiacmg the execution of the woikload to identif\ a potential data 
conflict ufa fC'ti the pnunfu! km < ofifhxf tomjn i\l » <i weft/al <.<>*ifln f >n iht J itu {Emphasis 
\dded) Claims 14 ^2-iO 40 and ^4 tecue smnlat limitation* According to the ( HTke \etiou. 
column o Imts 28-42 of Ding disclose collecting and momtoimg 'nietnc data Howexet 
accoidmg to f hn\x " a metsic is a measurement of a paiticulai sx^tem lesouice I oi example m 
the pie fen ed embodiment, the enteipnse management ,>\stem \ SO collects metties such as ( PI 
disk I O file s\ stem usage, database usage thu^cU piocesses betnel tegtstn logical \ohimes 
and paging" tco >o-41 ) ( hus, the metnc data m Dimi is a measuie of sx stem icsource and is 
deai K not a conflict m data {much less a potential conflict m data) 

According to the Adxssotv \etion some mettles ->uch as di-k i O and fegntn \sOuld be 
subject to conflict and a^ - uJi the data that would be collected on those mat ics mibt include 



potential eonilicts llin\v\a \pphcant iespeetiulh notes that thete is not h nig tn Dine that 
disclo&e-> oi suggests that the men it data includes am identification of potential data conflict It 
i? undeat whs the metnc ot l>mg that is spceifscalh confmuied to measuie s\stt:m resouite 
would be purported in the Of Site Vcnon to also measiue data conflict 1 tont the dHclosme oi 
Ping, st is cleat that the mense is 5m measuimg usage ot ->vstem icsmuee, which d«e-> not tequtie 
an\ tdemificatiou of data conflict mueh less potential data conflict Thus the 102 rejection 
should be withdrawn 5oj these additional icasons 

^ Pittg does not disclose 01 suggest based on a result of tin, Uacmg, lotmmg a wotkload 
distnhmion scheme that dk-anlnucs the wotkload acuvs the pluiaht> ofnodea 

{ hum 14 lecttes fraseJ op a result ot die aacmii (i e , tracing to identify a po/enna: 
( 'hipi'-i if/ flic JoUih foimtng a woikload distuhuum ;cheme that thj-mbutcs the wot I load atto&s 
the pliualus oi node?. ( rmphasss \dded) ( hum 5 - ^ and >4 tcatc smulaj limitations Dmg also 
does not Jh,l lot>e oi suggest such hmuattono According to page 1 ^ of the ( if ike \ctnm, column 
1 i lines 1 M2 and column 2! line M to column 22 line 4 of Ding allegedK dk-clooe the abo\c 
limitations However, the cued panares of Ding actuallv desuibe altei tug the 1 confirmation ot 
the entetpuse based on a detetmtned 'imb/ation ' {\\ hetetn utth/attnn ictets to ' queue 
L-nuths, dt^k queue lengths amount of memoi>, etc .see column U, hues 4 ( >-5 \otabl\ the 
tesouice unli/ation ni Dmg is not a potential data conflict Thus Dmg discloses aliening the 
emeipnse Lonimnation bj\e<h,>i uunzcno}! and ckark does not disclose ot ^ugecst fomtsng a 
wotkload distribution scheme /wsu? on a /e i "/' of tuh ni<^ i>}di /J< niiUi.^ pith'ti/ta' Jih'ii <(>////'«. t, 
as described m the claims. 

\ls(>, according to the Office \crion the bxammci consider the alteimg of enteipuse 
conciliation in Dma to he the claimed Moiimng a workload disttibulimi -.cheme ' Howe\er 
fot the sake of aigument ex en iS this wete ttue, Dtng still does not disclose or suaacst am 
wotkload diatiibmion scheme that is fonned h^td O'l a res///- of fniLi/'<! >•> Khntih p<>i< nihil 
da hi C'>ii^Ki \& discussed the resouiee utilization in Dmg is not potential data conflict 
Theieioie, iotmmg a woikload dtstttbutton scheme based on tcsouicc utilization does not 
anticipate fotmuig a workload dtstnbuuon based on a tesult of tiactng to idemifv potential data 
conflict \ or these- additional seasons Vpplaants submit that the pi una facie ease of the s 102 
l ejection has not been established foi elamis 14 ^ and ^4 and tequest that the t 102 reieetiou 
be withdrawn for these claims. 
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^ Dmg does nut disclose 01 suggest based on a lesuh of the tiactng. optimizing the 
distnbution of the- nurhioad across the pluialu\ of nodes 

Claim 32 jeeites 'uwdoti a tesult of the racing u e . naemg to identify a po^pual 
i o>ifhi.i nt ihcduhi) optimizing the distribution of die workload acic c s the plurality oi nudes 
(! mphasis Added) Chum 35 teestes snntlat limitations Dmg also does not disclose oi suggest 
such limitations \ccoidmg to page 10 of the ( Mllec \cuon, column ~, lines o-l^ and column 
1 1 Imc-^ 11-^2 ol Pmg allegedlv disclose "ptedictmg the beha\ tot «t the wotkload auoss the 
pluiahn, of nodes 1 Ho\\e\eK Applicants wish to clanh that chums 32 and do not tecste 
1 predicting the behauoi of the workload auoss the plurality of nodes " Rather these claims 
tecste ' optimizing the chstubution of the uoikload actors the plmahtv of nodes ' based on a 
i csnlt of the tracing which is not disclosed or suggested in Ding 

Also according to page 1 ^ of me Office \ehen, column 1 1 lines 22-32 and column 21 
hue tc> column 22, line 4 of Ding alieuedh disclose an alteiation of an emeipr^e, v\ Inch the 
I \ammei analogized as the claimed "optimizing the distribution ofu oikioad across the p!utaht\ 
of nodes ' However fbi the sake of aigument, e\en if this weie ttue Dmg still does not disclose 
or suggest au\ optimization of u otkload distubutton that is \/wd on a n vdt of nj< ing to 
htLiiufx pohiithJ iLtta i,o)ftliLi As discussed, the redout ce "utilization % m Ding lefeis to Ci'f 
queue lengths, disk cjiieue lengths amount of memoi\ etc - <ee column 11, lines P>-M Thus, 
the lesoujce utilization in Dmg is not a potential data conflict As sulIj. optimizing a woiUoad 
chstnbution bu^'d <>}> n \o>tnf mdiZiiiion dues not anticipate optimizing a "wotkioad di^uibntion 
that is bas^d on o t\ w/<7 oj h\u m» fo i-AnUp, pniaiihil data LOitflut 

hoi these additional rea»ons, \pphcants submit that the puma facie case of the t 102 
leiection has not been established ioj churns 32 and o and request that the ^ 102 tejectton be 
witbdi awn lot thov claims 
Clamis 2, 37. 41 , 55. 60. and 65 

Claim 2 secues that the act of ulenufwng potential data conflicts compnses piedictmg 
Itow moth data conflicts w ill occui ( s Fmphasts Added) Clamis i?, 4 1 ^ ot), and o^ iccite 
smuhii limitations Dmg also dues not disclose oi suggest such limitations Accouhng to pjge ^ 
of the Office \ction colnmit lines ^"-t>", and column 1 1, line-- 1 1-32 of Ding allegedh 
disclose the abo\e hmuattous llowex et. the cited passages ot Ding aciualK discloses 
constiuctmg a so-called "ba^Uiue model from cata icuaiding " performance statistics Mich as 
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workload lesponse times, utilization and thumghpuis at CPl s, disks, netwotks, and other, 
element-- ' Honker as simtiai 1\ discus >ed, the peifotmance data in Ding docs not include anv 
conlliet m data 3 ho>. Ding cie.irK dos_snot disclose 01 ^ut^gest ptedictmgAfm mean data 
conflicts will occui In addition Applicant icspectfulK note-- that the ot kloa J lesponse times, 
utilization and throughputs at C PI h disks networks and other elements ' m Ding does not 
disclose ot suggest predicting !>oh >van\ data conflicts will oceui I 01 those additional icasons 
the N 102 i ejection should be \uthdr aw n lot claims 2 i~ 41 ^5 o(i arid co Applicant notes 
that the \d\ ison Action has not considered the ak>\ e arguments w ith iespeLt to predicting Itow 
mam data confhett s) \\ til occui 
Claims 3, 38, 42, 56, ol. and oo 

Claim 3 fellies that the act of uletitth tug potential data conflicts compiles />/, (n>g 
/i/'c ol data conihas {.1 mphasts \ddcdt Churns >S, 42 ^6 61, and 66 leeite similar 
h nutations Ding also does not Jiselooc os suggest such limitations \c cos ding to paac 4 of the 
OiTice \ctiou, column 1 1 lines 1 1-^4 of Ding allegedh disclose the abo\e limitations 
Howcaci assmukuls discussed the cited passage of Dmg actual h discloses petfoimance 
metrics, w Inch are not conflict in data Also, die act ot determining petfoimanee meuics in Ping 
is deai \\ not predicting t\ pes of data conflicts ( hus Ding ciearh does not disclose ot suggest 
predicting /i/vi of data conflicts for these additional icasuiis the ^ 1U2 (ejection should he 
withdiaun for claims \ >S 42, 5<> 6i and 66 \pplicant notes that the Ad\ imia \ction has not 
considered the alxnc argument-* \\ uh icspcct to predicting "t\pes" of data conflicts 

The Commissioner is authon/ed to charge anv lees due m connection with the filing of 
this document to Vista IP Law Group's Deposit Account No. 50-1 1 05, referencing billing 
number OID-2000-01 7-01. 

Respectful Iv submitted, 

DATE; February 24, 2010 By. Gerald Chan 

Gerald Chan 
Registration No. 51,541 

VisTA IP Law Gi<oH\ LLP 
1885 Luncly Ave., Suite 108 
San Jose, California 95131 
Telephone. {408} 321-8663 (Ext. 203) 
Facsimile'. (408) 877-1662 



5 



